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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 


X 


UNITED STATES OF AMERICA 



INDICTMENT 



802 


- against - 

HUMBERTO FLORES, CARLOS 
HIDALGO and MIGUEL VERA, 

Defendant 


THE GRAND JURY CHARGES: 


Crim. No. 


and 

tTcUr e ^ 2) 

JUN i a |g;3 


(T. 21, U.S.C., §952(a), 
§959(1)(2) , § 960 (a) (1) (3) , 
9 o 3 ; T. 18 , U.S.C., 




JIM 

COUNT 




On or about the 25th day of February 1972, 
at Guayaquil, Ecuador, the defendant CARLOS HIDAIXtO 
did knowingly and intentionally distribute approximately 
2.8 kilograms of cocaine hydrochloride, a Schedule II 
narcotic drug controlled substance, at the time intending 
that such cocaine hydrochloride would be unlawfully 
imported into the United States. (Title 21, United States 
Code, Section 959(1) and Section 960(a)(3)) 





^ ' r '<• r . / 

COUNT^TWO yj, ( cy> t‘ ' 

On or about the 28th day of September 1972, 
within the Eastern District of New York, the defendant 
HUMBERTO FLORES and the defendant MIGUEL VERA did knowingly 
and intentionally import into the United States trom 
Santiago, Chile, approximately 2.2 kilograms of cocaine 
hydrochloride, a Schedule II narcotic drug controlled 
substance. (Title 21, United States Code, Section 932(a) 
and Section 9t0(a)(l); Title 18. United States Code, 

Section 2) 

COUNT THREE 

On or about the 28bh day of September 1972, at 
Santiago. Chile, the defendant MIGUEL VERA did knowingly and 
intentional! ' distribute approximately 2.2 kilograms of 
cocaine hydrochloride, a Schedule II narcotic drug 
controlled substance, at the time knowing that such cocaine 


lb 


hydrochloride would be unlawfully imported into the 
United States. (Title 21, United States Code, Section 

959(2) and Section 960(a)(3)) f \ 

'A 1 U 

^OUNT-FOUR r) L J w * 

On or about and between the 1st day of September 
1971 and the day of the filing of this indictment, both 
dates being approximate, within the Eastern District of 
New York and elsewhere, the defendant HUMBERTO FLORES, 
the defendant CARLOS HIDALGO and the defendant MIGUEL VERA 
did combine, conspire and confederate among themselves and 
together with other persons, to commit offenses in violation 
of Title 21, United States Code, Section 952(a) by conspiring 
to knowingly and intentionally import into the United States 
from Ecuador and Chile and other places outside the United 
States, quantities of cocaine hydrochloride, a Schedule II 
narcotic drug controlled substance. 

In furtherance of said conspiracy and toward the 
accomplishment of the objectives thereof, the defendants 
committed various overt acts including but not limited to 
the following: 

OVERT ACTS 

1. On or about February 13, 1972, the defendant 
CARLOS HIDALGO traveled from John F. Kennedy International 
Airport, Queens, New York, \*ithin the Eastern District of 
New York, to Guayaquil, Ecuador. 

2. On or about September 28, 1972 at Santiago, 

Chile, the defendant MIGUEL VERA went to the Valparaiso Hotel, 
Santiago, Chile. 

3. On or about September 28, 1972, the defendant 
HUMBERTO FLORES went to the International Arrivals Building 


1 


( 
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at John F. Kennedy International Airport, Queens, New York, 
within the Eastern District of New York. (Title 21, United 
States Code, Section 9o3) 

A TRUE BILL. 
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THE COURT: I will now give you the 
Charge of the Court. 

Maian Forelady and ladies and gentlemen 
of the jury: 

We now come to the final stage of the 
proceedings. The Court will now charge you on 
the law to be applied to the fact 3 in tho case. 
A3 you may recall, I initially gave you a pre- 
charge as to the manner in which the case would 
be presented to you. I told you that mast cf 
the svidanca in the case would ccme in the form 
of the testimony of witnesses, and that you 
ware to pay spee.Ul ottar.fcion to the manner in 
which the witnesses testified. 

I believe I also instructed you that you 
would be the judges of the facts in the case, 
that being your sole province; and that your 
recollection of tins facts after having heard ail 
of the evidence in the case — the testimony of 
witnesses and the documentary proof — was to 
control the determination of the issues. 

Likewise at that time I told you that I 
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would be tha Judge of iho law. This has not 
changed at this sfego of the proceedings . I will 
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not review the facts in this case for you 
because I am certain that with summation by the 
attorneys there i3 no need for the Court to 
review the facts. In any event, if you find 
that there is some fact in the case that you 
may have forgotten or don't recollect, or you 
can't agree with each other in your deliberations, 
you can have it road back fron the record, and 
that will, I am sure, refresh your memory. 

In any event, I am the Judge of the law. 

You must accept what I say to be the law in this 
case. 

How, the attorneys have been permitted 
by the Court and by the rules to make opening 
statements and summations to you. Undor no 
circumstances are the statements that they have 
made by way of opening or by way of summation 
be taken as evidence. However, tho Court and 
the lav; dees permit you to take the arguments that 
they have proffered before you and weigh those 
arguments. And if you agree with what they have 
3a rC* on cicher side of tho tapes, you may use 
those argument*.! in your deliberations and in 
discussing the case with each other, and try to 
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convince one another as to what the final 
determination shall be with reference to the 
deliberations at hand. 

If you feel that the arguments are not 
commensurate with the testimony and the proof 
in the case you may disregard them. They are 
not evidence. You need not weigh them. However, 
there are times when the arguments of the 
attorneys will give you an insight as to something 
you may have missed, and you may discuss that 
Fort ion of it if you 30 desire. 

Now, of course, I also said to you that 
during the trial the Court will be the judge of 
the lav;. Likewise, as to motions which at tines 
wa had at a side bar, as you may recall. That 
was not for the purpose of keeping any of the 
proof from you, but were natters of law that 
were discussed between the attorneys and the 
Court A t3elf and should not have ccme before you. 

In any event, if you feel that you have discovered 
by oonc stretch of your imagination what the 
Court thinks as to either some of the testimony 
or the case itself, you should that from your 

nlnd bicau3e 1 you here ana now I have csne 
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to no conclusion in this case nor haw I 
indicated to you in any way whatsoever what my 
feeling is with reference to the facts in the 
case or with reference to the guilt or 
innocence of the defendant. That is your 
province and your job. You should not try to 
weigh what you believe the Court’s impression 
may be. 

You must understand that the lawyers who 
appear before you arc advocates. They are advocating 
the best case they can for the people they 
represent and they have a right to exercise ss 
much forcefulness as they desire in thier 
questioning or otherwise in presenting their 
case in an attempt to convince you of the innocence 
of theix client or on the side of the Government 
of the guilt of the defendant. I say this 
because this is all within the framework of 
the ordinary trial. 

Of course, you know by this tine that thi3 
case has cone before you by way of an indictment 
presented by a Grand Jury sitting in the Eastern 
District. That indictment charges the defendant 
with the counts I shall now read to you. Eerrember, 


25 


1 

Charge of the Court 390 

2 

the indictment is merely an accusation, merely 

3 

a piece of paper, it is not evidence and it is 

».** 4 

not proof of anything. 

5 

The first count of the indictment is as 

6 

i follows: 

7 

• 

^ On or about the 23th day of September, 1972, 

8 

within the Eastern District of New York, the 

9 

defendant Humberto Flores and the defendant 

10 

Miguel Vera knowingly and intentionally import 

11 

into the L '.itecl States from Santiago, Chile, 

12 

approximately 2.2 kilograms of cocaine hydro- 

13 

chloride, a schedule 2 narcotics contx oiled 

* 14 

substance. Title 21, United States Code, 

15 

r 

Section 952(a) and Section 9(i0 (a) (1) , Title 18, 

16 

United States Cose, Section 2. 

17 

I will now read to you the section of 

18 

law that applies to this count of the indictment: 

19 

21 United States Code, Section 952(a). 

20 

It shall be unlawful to import into the customs 

21 

or/ of the United States from anyplace 

22 

outside thereof , but within the United States, 

23 

cr to import into the United States from 

24 

anypiico outside thereof, any controlled substance 

25 

or narcotic drug. Cocaine hydrochloride is a 
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controlled substance pursuant to Section 312 
Title 21 of the United States Code. 

Section 960(a)(1) of Title 21 of the 
United States Code sets out the punishment for 
a violation of Section 952(a). The jury should 
not concern itself v/ith the sentence; that is 
the exclusive province of the Court. 

Section 2 of 21 United States Code, 
principals, subdivision A: 

Whoever commits an offense against the 
United States or aids, abets, counsels, commands, 
induces or procures its commission, is punishable 
as a principal. 

B: Whoever willfully causes an act 
to I>o done which if directly performed by him 
or another would be an offense against the 
United States, is punishable as a principal. 

The second count of the indictment is as 
follows : 

On or about ;ind between taa first day 
of September, 1971 and the day of the filing of 
tni.s indictment, both dates being approximate, 
within the Eastern District of Mew York and 
elsewhere, .the defendant Humberto Flores, the 
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defendant Carlos Hidalgo and the defendant 
Miguel Vera did combine, conspire and confederate 
among themselves and together with other persons 
to, to commit offenses in violation of Title 21, 

United States Code, Section 952(a) by conspiring 
to knowingly and intentionally import into the 
United States from Ecuador and Chile and other 
places outside the United States, quantities of 
cocaine hydrochloride, a Schedule 2 narcotic drug 
controlled substance. 

In furtherorance of such conspiracy and 
toward the accomplishment of the objectives thereof, 
the defendants committed various overt acts 
including but not limited to the following: 

One, on or about February 13, 1972 the 
defendant Carlos Hidalgo travelled from John F. Kennedy 
International Airport, Queens, New York within 
the Eastern District of New York to Guayaquil, 

Ecuador. 

Two, on or about September 28, 1972 at 
Santiago, Chile, the defendant Miguol Vara wont 
to the Valparaiso Hotel, Santiago, Chile. 

Three, cn or about September 28, 1972, the 
defendant Humberto Flores went to the International 
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2 

Building at John F. Kennedy International 


3 

Airport, Queens, New York within the Eastern 


4 

District of New York. Title 21 United States 


5 

Code, Section 963. 


6 

I will read to you the section of law 


7 

that applies to this count of the indictment. 


8 

Section 963 of 21 United States Code reads: 


9 

Any person who conspires to commit any 


10 

offense defined in subchapter 2 of the Drug Abuse 


11 

Prevention Control Act is guilty of a crime. 


12 

The essential elements of the first count 


13 

of the indictment, all of which the Government 


14 

must prove beyond a reasonable doubt or else 


15 

you must acquit the defendant on the first count. 


16 

are as follows: 


17 

First, that the defendant brought a 


18 

quantity of cocaine into United States from abroad; 


19 

ar.d: 


20 

Second, the defendant knew that the 


21 

substance he was bringing to the United States 


22 

was cocaine, or some other il’.xcit drug; and: 


23 

Third, that the defendant understood that 


24 

he was acting illegally. 


25 

II 

If tne Government oroves each of these 
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three essentia!! elements beyond a reasonable 
doubt, then you must find the defendant guilty 
on the first count* If the Government fails to 
prove any one or more of the three essential 
elements, then you must acquit the defendant. 

The first count of the indictment also 
charges that the defendant was an aider and 
abettor. In order to aid and abet another to 
commit a crime it ia necessary that the accused 
willfully associated himself in some way with 
the criminal venture and willfully participate 
in it as he would in something he wishes to bring 
about; that is to say that he willfully seeks 
by some act or ommission of hi3 to make the 
criminal venture succeed. 

An act of ommission is "v/illfully" done 
if done voluntarily and intentionally and with 
the specific intent to do something the law 
forbids, or with specific intent to fail to do 
something the law requires to be done; that is 
to say with that purpose either to obey or to 
disregard the law. 

You of course nay not find the defendant 
guilty unless you find beyond a reasonable doubt 
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that every element of the offense as defined 
in these instructions was committed by some 
person or persons, and that the defendant 
participated in its commission. 

Mere presence at the scene of the crime 
and knowledge that a crime is being committed 
are not sufficient to establish that the defendant 
aided and abetted the crime, unless you find that 
beyond a reasonable doubt that the defendant was 
a participant and not merely a knowing conspirator.. 

The second count of the indictment charges 
the defendant witn conspiring to commit the offense 
charged in the first count. Section 963 provides 
that: "Any person who conspires to commit any 
offense defined in subchapter 2 of the Drug Abuse 
Prevention Control Act is guilty of a crime." 

(continued on next page) 
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A conspiracy is a combination of two or 
more persons, by concerted acts, to accomplish 
some unlawful purpose, or to accomplish some 
lawful purpose by unlawful means. So, a conspiracy 
i3 a kind of a "partnership in criminal purposes", 
in which each member becomes the agent of every 
other member. The gx3t Q f the offense, is a 
combination or agreement to disobey, or to dis- 
regard, the law. 

Mere similarity of conduct among various 
persons, and the fact that they have associated 
with each other, and they have assembled together 
and discussed common aims and interests, does not 
necessari ly establish proof of the essence of a 
conspiracy. However, the evidence in the case 
need not show that the members entered into any 
express or formal agreement, or that they directly, 
by words spoken or in writing, stated between 
themselves what their object or purpose was to be, 
or the details thereof, or the means by which 
the suoject or purpose was to be accomplished. 

•'hat the evidence in the case must show beyond 
a reasonaolo douot, in order to establish proof 
that a conspiracy existed, is that the members 
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in soma way or manner,, or through some contrivance, 
positively or tacitly came to a mutual under- 
standing to try accomplish a common and unlawful 
plan. 

The evidence in the case need not establish 
that all tiie means or methods set forth in the 
indictment were agreed upon to carry out the 
alleged conspiracy; nor that all means or methods, 
which were agreed upon, were actually U3ed or 
put into operation; nor that all of the persons 
cnarged to have been members of the alleged 
conspiracy were such. '-Jhat the evidence in the 
case must establish beyond a reasonable doubt is 
that the alleged conspiracy was knowingly formed, 
and that one or more of the means or methods 
described in the indictment were agreed upon to 
be used, in an effort to effect or accomplish some 
object or purpose of the conspiracy, as charged 
in the indictment? and that two or more persons, 
including one or more of the accused, ware 
knowingly members of the conspiracy, as charged 
in the indictne.it. 

One may become a member of a conspiracy 
witnout full knowledge of all the details of the 


* 
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Charge of the Court 

conspiracy. On the other hand, a person who has 
no knowledge of a conspiracy, but happens to act 
in a way which furthers some object or purpose 
of the conspiracy , does not thereby become a 
conspirator. 

Before the jury may find that a defendant, 
or any other person, ha3 become a member of the 
conspiracy , the evidence in the case must show 
beyond a reasonable doubt that the conspiracy 
was knowingly formed, and that the defendant, or 
other person who is claimed to have been a member, 
willfully participated in the unlawful plan, 
with the intent to advance or further some object 
or purpose of the conspiracy. 

To act or participate willfully means to 
act or participate voluntarily and intentionally, 
and with the specific intent to do something the 
law forbids or with specific intent to fail to 
do something the law requires to be done, that 
is to say, to act or participate with the bad 
purpose either to disobey or to disregard the law. 
So, if a defendant, or any other parson, with 
understanding of the unlawful character of a plan, 
knowingly encouragc3, advisa3 or assists. Cor the 
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2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 
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purpose of furthering the undertaking or scheme, 
thereby becoming a willfull participant — a 
conspirator. 

One who willfully joins an existing 
conspiracy is charged with the same responsibility 
as if he had been one of the originators or 
instigators of the conspiracy. In determining 
whether a conspiracy existed, the jury should 
consider the actions and declarations of all of 
the alleged participants, however, in determining 
whether a particular defendant was a member of 
the conspiracy, if any, the jury should consider 
only his acts and statements. He cannot be 
bound by the acts or declarations of other 
participants until it is estaolished that a 
conspiracy existed, and that he was one of the 
members. 

Four essential elements are required to 
be proved in order to establish the offense of 
conspiracy charged in the indictment: 

First, that the conspiracy described in 
the indictment was willfully formed and was 
existing at or about the time alleged; 

Second, that the accused willfully became 


i 
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a meiaoar of the conspiracy; 

Third, that one of the conspirators there- 
after knowingly committed one of the overt act3 
charged in the indictment, at or about the time 
and place alleged; 

Fourth, that such overt act was knowingly 
done in furtherance of some object or purpose 
of the conspiracy, as charged. 

If the jury should find beyond a reasonable 
doubt from the evidence in the case that the 
existence of the conspiracy charged in the 
indictment has been proved, and that during the 
existence of the conspiracy one of the overt acts 
alleged was knowingly done by one of the 
conspirators in furtherance of some object or 
purpose of the conspiracy, then proof of the 
conspiracy offense charged is complete; and it 
is complete as to every person found by the jury 
to nave been willfully a member of the conspiracy 
at the tine the overt act was committed, regard- 
loss of which of the conspirators did the overt 

Again, the overt acts charged in this 
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indictment are: 
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2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 
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One, on or about February 13, 1972 the 
defendant Carlos Hidalgo travelled from John F. 
Kennedy International Airport, Queens, New York, 
within the Eastern District of Hew York to 
Guayaquil, Ecuador. 

Two, on or about September 28, 1972 at 
Santiago, Chile the defendant Miguel Vera went 
to the Valparaiso Hotel, Santiago, Chile. 

Three, on or about September 28, 1972 the 
defendant Humberto Flores went to the International 
Arrivals Building at John F. Kennedy International 
Airport, Queens, New York, within the Eastern 
District of New York. 

Stated before, the burden is always upon 
tha prosecution to prove beyond a reasonable 
doubt every essential element of the crime 
charged. The law never imposes upon a defendant 
in a criminal case the burden or duty of calling 
any witnesses or producing any evidence. 

Whenever it appears beyond a reasonable 
doubt from the evidence in the case that a 
conspiracy existed, and that a defendant was one 
of the nambers , then the statements thereafter 
knowingly made the act3 thereafter knowingly 
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dona, by any person likewise known to be a member, 
may be considered by the jury as evidence in the 
case as to the defendant found to have been a 
member, even though the statemonts and acts may 
have occurred in the absence and without the 
knowledge of the defendant provided such statements 
and acts were knowingly made and dona during the 
continuance of such conspiracy, and furtherance 
cf some object or purpose of the conspiracy. 

Otherwise, any admission or incriminatory 
statement made or act done outside of court, by 
one person, may not be considered a3 evidence 
against any person who was not present and did not 
hear the statement made, or sec tire act done. 

Therefore, statements of any conspirator, 
which are not in furtherance of the conspiracy, 
or made before it3 existence, or after its 
determination, may bo considered as evidence 
only against the person makinq them. 

Ifov, there is in .any case, and a 3 in this 
one, tv/o types of evidence from which a jury 
nay properly find a defendant guilty of a crime. 

One is direct evidence such as the testimony of 
on eye witness. The other is curcumstantial 
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evidence which is proof of a chain of fact3 
and circumstances poin' ing to ths commission of 
the offense. 

As a general rule, the law makes no 
distinction between direct and circumstantial 
evidence, but simply requires that before convicting 
the defendant the jury must be satisfied that 
the defendant's guilt beyond a reasonable doubt 
from all the evidence in the case. I will 
describe to you a little later what is meant by 
"beyond a reasonable doubt." 

A defendant i3 presumed innocent of the 
crime. Thus, the defendant although accused 
begins the trial with a clean 3latc and with no 
evidence against him, and the law permits nothing 
but legal evidence to be presented before a jury 
to be considered in support of any charge against 
the accused, so that the presumption of innocence 
alone is sufficient to acquit a defendant unless 
you, the jury, are satisfied beyond a reasonable 
doubt of the defendant's guilt after careful and 
impart-al consideration of all the evidence in 
tiie case. 

It is roc required that the Government prove 
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guilt beyond all possible doubt. The te3t is 
one of reasonable doubt, and reasonable doubt i3 
based upon reason and common sense, the kind of 
doubt that would make a reasonable person hesitate 
to act. Proof beyond a reasonable doubt must, 
therefore, be proof of such a convincing character 
that you would be willing to rely an 2 ict upon it 
unhesitatingly in the most important of your own 
affairs. 

You, the jury, will remember that a defendant 
is never to be convicted on mere suspicion or 
conjecture. The burden is always upon the 
prosecution to prove guilt beyond a reasonable 
douot. This burden never shifts to a defendant. 

The Court never imposes upon a defendant in a 
criminal case the burden or duty of calling any 
witnesses or producing any evidence. 

A reasonable doubt exists whenever, after 
careful and impartial consideration of all the 
evidence ir. the case, the jurors do not feel 
convinced to a moral certainty that a defendant 
is guilty of tne charge. So, if the jury views 
tac evidence ir ; the. case a3 reasonably permitting 
either of two conclusions, one of innocence, the 
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other of guilt, you, the jury, should, of course, 
adopt the conclusion of innocence. 

I have said that the defendant may be 
proven guilty either by direct or curcuma tan tial 
evidence. I have said that direct evidence is 
the testimony of one who asserts actual knowledge 
of a fact, such as an eye witness. Also circumstantial 
evidence is proof of a chain of facts and 
circumstances indicating the guilt or innocence 
of a defendant. You, the jury, may make common 
sense inferences from the proven facts. 

It is not necessary that all inferences 
drawn from the facts in evidence be consistent 
only with guilt and inconsistent with every 
reasonable hypothesis of innocence or that there 
must be no reasonable doubt as to each chain of 
proof. The test is one of reasonable doubt and 
should be based upon all the evidence, the testimony 
of the witnesses, the documents offered into 
evidence and the reasonable inferences which can 
ba drawn from the proven fact3. 

An inference is a deduction or conclusion 
which reason or common sense lead the jury to 
draw from the facts which have been proved. You 
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are to consider only the evidence in the case, 

Hut in your consideration of the evidence you are 
not limited to the bald statements of the witnesses. 
On the contrary, you are permitted to draw, from 
the facts which you find have been proved, such 
reasonable inferences as seem justified in the 
lignt of your own experience. 

As I stated before, the law never imposes 
upon a defendant in a criminal case the burden or 
duty of calling any witnesses or producing any 
evidence. 

The crimes charged in this case sre serious 
crimes which require proof of specific intent 
before the defendant can be convicted. Specific 
intent, as the term implies, means more than the 
general intent to commit the act. To establish 
specific intent, the Government must prove that 
the defendant knowingly did an act which the law 
forbids, purposely intending to violate the law. 

. ich intent may be determined from all the farts 
and circumstances surrounding the case. 

Intent ordinarily nay not be proved 
directly, because there is no way of fathoming 
or scrutinising the operations of the human mind. 


I 
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But you nan infer the defendant’s intent from 
the surrounding circumstances. You may consider 
any statement made and done or omitted by the 
defendant , and all of the facts and circumstances 
in evidence which indicate his state of mind. It 
is ordinarily reasonable to infer that a person 
intends the natural and probable consequences 
of acts normally done or knowingly omitted. 

You as jurors are the sole judges of the 
credibility of the witnesses and the weight their 
testimony deserves, and it goes without saying 
that you should scrutinize all thu testimony 
given, the circumstances under which each witness 
ha3 testified, and every natter in evidence which 
tends to show whether a witness is worthy of 
belief. Consider each witness' intelligence, 
motive and state of mind, and his demeanor and 
manner while on the sternd. Consider the witness' 
ability to observe the matters a3 to which he 
has testified, and whether he inpresses you as 
having an accurate recollection of the3e matters. 
Consider also any relation each witness may bear 
to either side of the case? the manner in which 
each witness night be effected by the verdict; 
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and the extent to which, at all, each witness 
is either supported or contradicted by other 
evidence in the case. 

Inconsistencies or discrepancies in the 
teitimc ly of a witness, or between the testimony 
of different witnesses may or may not cause the 
jury to discredit such testimony. Two or more 
persons witnessing an incident or a transaction 
may see or hear differently; and innocent mis- 
recollection , like failure of recollection, is 
not an uncommon experience. 

In weighing the affect of a discrepancy, 
always consider whether it pertains to a matter 
of importance or an unimportant detail, and 
whether the discrepancy result from innocent 
error or intentional falsehood. 

After making your own judgment, you will 
give the testimony of each witness such credibility, 
if any, as you may think it deserves. Another 
test that you can use in determining the truth- 
fulness or credibility of a witness is to use your 
o-./n good common sense in addition to those 
essentials that I have given you. You can use 
your good common sense as you do in your everyday 


25 
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2 

experience where you must make important decisions 


3 

4 

based upon what others tell you. When you dacido 



to either accept or ignore the statements of others 


5 

you use your common sense. You good judgment 


6 

will say to you somehow or other that whatever 


7 

they say does not appear to be truthful, that 


8 

somehow or other you just do not believe what 


9 

they have said. That is your ability to reason. 


10 

your ability to determine the truthfulness of 


11 

the person you are speaking with. Likewise, 


12 

your common sense should be used to de terrain - 

) 

13 

the weight to be given the testimony of a witness. 


14 

You take that good common sense into the jury room. 


15 

you do not leave it outside. In addition to 


16 

what I have said, use your common sense as a 


17 

test and exercise your good judgment and in 


18 

determining whether or not this defendant is guilty 


19 

of tha crimes caarged. It is for you to determine 


20 

whether tne witnesses in this case have testified 


21 

truthfully , whether or not they have an interest 


22 

in the case, what that interest may be and how 


23 

great it is and whether or not they have told you 


24 

j-alsencods . That is all for you to determine. 


25 

The testi-ony of an informer who provides 
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evidence against a defendant for pay, or for 
immunity from punishment, or for personal advantage 
or vindication, must be examined and weighed by 
the jury with greater care then the testimony 
of an ordinary witness. The jury must determine 
whether the informer's testimony has been 
affected by interest or by prejudice against the 
defendant. 

An accomplice is one who unites with 
another person in the commission of a crime, 
voluntarily and with common intent. An 
accomplice does not become imcompetent as a 
witness because of participation in the crimes 
charged. On the contrary, the testimony of an 
accomplice alone, if believed by the jury, may 
be a sufficient way to sustain a verdict of guilty, 
even though not corroborated or supported by 
other evidence. However, the jury should keep 
in mind that such testimony i3 always to be 
received with caution and weighed with great care. 
You should never convict a person upon the un- 
supported testimony of an alleged accomplice, 
unless yo’*. believe that unsupported testimony 
beyond a reasonable doubt. 


(continued on next page) 
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Evidence that at some tine a witness, other 
than the accused, has said or done something or has 
failed to say or do something which is inconsistent 
with the witness' testimony at the trial, may be 
considered by the jury for the sole purpose of judg- 
ing the credibility of the witness, but may never 
be considered as evidence or proof of the truth of 
any such statement. 


Every witness' testimony must be weighed as 
to its truthfulness. If you find any witness lied 
as to any material facts in the case — material 


facts as I said before is the fact that goe 3 to the 
substance of the case — then the law gives you 
certain privileges. One of those privileges is that 
you have the right to disregard the entire testimony 
of that witness. If you find, however, that you can 
sift through that testimony and determine which of 
the testimony is true and which is false, then the 
law allows you to take the portions which wore true 
and weigh it and disregard those portions which 
were false. That again is within your prerogative. 

The weight of the evidence is not necessarily 
determined by the number of witnesses testifying on 
either sj.de. You should consider all the facts and 
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circumstances in evidence to determine which of 
the witnesses are worthy of greater credence. 

You may find that the testimony of a mailer 
number of witnesses on one side is more credible 
than the testimony of a greater number of wit- 
nesses on the other. 

You are not obliged to accept testimony, 
even though the testimony is uncontradicted and 
the witness is not impeached. You may decide be- 
cause of the witness' bearing and demeanor or 
because of the inherent improbability of this 
testimony or for other reasons suspicious to you 
that such testimony is not worthy of belief. 

The government is not required to prove 
the essential elements of the offense as defined 
in these instructions by any particular number of 
witnesses. The testimony of a single witness may- 
be sufficient to convince you beyond a reasonable 
doubt of the existence of an essential element of 
the offense charged, if you believe beyond a reason- 
able doubt that the witness is telling the truth. 

There is nothing peculiarly differant in 
tno way a jury should consider the evidence in a 
Ctise from that in which all reasonable persons treat 
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any question depending upon the evidence pre- 
sented to them. You are expected to use your 
good sense; consider the evidence in the case 
for only those purposes for which it has been 
admitted, anu give it a reasonable and fair 
construction, in the light of your common know- 
ledge of the natural tendencies and inclinations 
of human beings. 

If the accused be proved guilty beyond a 
reasonable doubt, say so. If not so proved guilty, 
say so. 

Keep constantly in mind that it would be 
a violation of your sworn duty to base a verdict 
of guilty upon anything other than the evidence 
in the case, and remember as well that the law 
never imposes upon a defendant in a criminal case 
the burden or duty of calling any witnesses or 
producing any evidence. 

If any reference by the Court or by counsel 
to matters of evidence does not coincide with your 
own recollection , it is your recollection which 
should control during your deliberations. 

The punishment provided by law for the 
offenses charged, in the indictment is a natter 
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exclusively within the province of the Court and 
should never be considered by the jury in any 
way in arriving at impartial verdict as to the 
guilt or innocence of the accused. 

You, Madam Forelady, will preside over the 
deliberations of the jury and she will be your 
spokesman here in Court. When twelve of you have 
arrived at a verdict, you will announce that as 
the verdict in the case. The form of verdict will 
ke, if you should find the defendant is not guilty 
of either count, count 1 or count 2, "We the jury 
find the defendant not guilty." 

(Continued on next page.) 
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If you should find the defendant guilty of 

foils HS _ 


3 

one of the counts, you nay announce that we find 

4 

tiie defendant not guilty of whichever count you 

5 

find Ilia not guilty, and then you may announce 

6 

which count you do find him guilty of, and that 

7 

would be "We the jury find him not guilty on count 

8 

1 or count 2, whichever of the two it may be, and 

9 

find him guilty on count 1 or count 2, whichever 

10 

it may be." 

11 

If you should find him guilty on both counts. 

12 

then the form of your verdict should be "We the jury 

13 

find the defendant guilty." 

14 

If you have any problems with the recollec- 

15 

tion of the facts in the case, you may ask the Court 

16 

to have the Court reporter have those statements read 

17 

back to you, the questions and answers. You will 

18 

be entitled to ha re the exhibits brought into the 

19 

jury room, with the. exception of the cocaine which 

20 

will not be brought into the jury roan, but has been 

21 

exhibited to you Ln the Courtroom here. 

22 

Chat in tiii Court's charge. 

23 

Cos v-j t - * h . sidebar. 

24 

» *W.> .v . 

25 

T.lb COdkf: Tvny exceptions? 
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MR. CLAREY: The only problem I have, 1 
don't believe we have to prove the overt acts 
actually charged. Even ones that are not charged, 
if we prove — 

THE COURT: Any overt act. 

MR. CLAREY: I was not positive. 

THE COURT: I charged any overt act. 

MR. CLAREY: I don't have any exception 
other than that, if that is correct. 

MR. GRECO: 1 think you covered everything. 

Request number 2, that if they were induced 
to testify by any promise — 

THE COURT: I gave that as a form of tne 
charge. These are all federal charges. You have 
state charges. 

(In open Court.) 

THE COURT: There is only one addition. I 
know I charged it, but, in any event, the overt acts 
may not only be the ones that I read to you, but 
any overt act that you way have heard by way of 
testimony. 

The two alternates now will be excused with 
the thanks of the* Court and the balance will go 
into the jury room to begin your deliberations. 
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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT 0? NEW YORK 


UNITED STATES OP AMERICA 
- against - 

HUMBERTO FLORES, ET AL., 

Defendants . 


AFFIDAVIT 
73 CR 602 


STATE OF NEW YORK] 
COUNTY OF KINGS 


ROBERT L. CLAREY, being duly sworn, deposes and says: 

(1) I am an Assistant United States Attorney for the 
Eastern District of New York, having been sworn into that 
position on April 19, 1971* 

(2) During June of 1972 I interviewed Special Agent 
John Daniocek then of the United States Customs Agency Service 
concerning the feasibility of prosecuting a cocaine smuggling 
conspiracy case involving as principals the defendant Humberto 
Flores and several others. My opinion at that time was that, 
while the case was potentially prosecutable, there was 
insufficient evidence on which to base an indictment. It was 
agreed that Agent Daniocek would continue his investigation 
and we would hope for a further break in the case. On July 6, 
1972 the testimony of one witness was presented to the Grand 
Jury but no indictment was requested. 


(3) On September 28, 1972, the morning after the 
defendant Humberto Flores' arrest, I was informed by Agent 
Daniocek of the facts surrounding the arrest, ie that Flores 
was undoubtedly the intended recipient of a shipment of 
cocaine carried by a courier named Raimundo Canas, also known 
as Rolando Sanchez. Although no actual delivery was made to 
Flores I felt that in light of the other evidence against him 
that there might be enough to indict and that at any rate tnere 
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was certainly sufficient evidence upon which to base a complaint 

: and upon which to hold Flores pending reassessment of the entire 

•I 

case . 

(4) On September 29, 1972 the defendant Flores was 

I 

confined in lieu of bail of $150,000 surety and a hearing was 
scheduled before the United States Magistrate for October 10, 

1972. 

i 

(5) During the period from September 29 , 1972 until 
October 10, 1972 your deponent was engaged full time, including 
weekends, in the preparation of another cocaine smuggling 

conspiracy case ( United States v. Yepes - 72 CR 600) the trial 

. 

of which began before the Honorable Joseph C. Zavatt, United 
States District Judge, Eastern District of Hew York in Westbury j 

I 

on October 11, 1972. Consequently this case (72 M 1842) was 
temporarily assigned to Assistant United States Attorney George 

jl ! 

G. Bashian, Jr. for presentation to a Grand Jury. After 
interviewing the agents who had arrested Flores, Canas and a 
third subject Fernando Montane and after carefully weighing 
all of the evidence against all three subjects and conferring 
with your deponent and with Assistant United States Attorney 
Edward John Boyd V, Chief of the Criminal Division, Assistant 
United States Attorney Bashian determined that in light of 
Canas refusal to testify against Flores and Montane there was 
insufficient evidence upon which to indict those two subjects at 
that time. Therefore on October 10, 1972 Canas was indicted 
(72 CR 1152) and bail on Flores and Montane was reduced on 
consent of the Government so that Flores and Montane could be 
released on bail pending further investigation which Ageno 
Daniocek was instructed to pursue. 

i 
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(6) Your deponent was periodically kept informed 
of the progress of Agent Daniocek's investigation which 
continued through January of 1973 - VJhe n , in February 1973 , it 
became apparent that no new substantial evidence would be 
uncovered and that Canas would not be persuaded to testify a 
decision was made to dismiss the pending complaint against 
Flores and Montane. This dismissal was effected on February 

23 . 1973 . 2 b 
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(7) tf;:en Agent Daniocek's continuing investigation 
failed to uncover any further evidence agains-; Flores it ivas 

! 

decided in April of 1973 that another attemot should be mad“ 

I 

to secure the testimony of Canas who by that time had begun to 
serve his eight year sentence at the Federal Penitentiary at 
Terre Haute, Indiana. With that purpose in mind Canas was 
brought from that institution to New York by Writ of Habeas 

1 

Corpus in April of 1973. 

( 8 ) In the latter part of May, 1973 Canas agreed to 
testify against Flores and was brought to this office in late 
May or during the first week of June to be interviewed in 
preparation for his testimony before the Grand Jury. Canas 
testified on June 19, 1973 andcn the same day an indictment 
was handed up naming as defendants, in addition to Flores, 

Carlos Hidalgo and Miguel Vera. The latter two were never 
apprehended although warrants for their arrest were issued on 
the day the indictment was handed up. 

(9) Flores was apprehended on June 28 , 1973 and the 
Government was ready to try him on that date on thre- days 
notice in that all witnesses were available and the investigation 
had long been completed, the only missing element having been 
Canas' testimony. However the filing of a formal Notice of 
Readiness was delayed until July 25, 1973 to give agents a 
reasonable time in which to attempt to apprehend Carlos Hidalgo 
who, according to intelligence reports, was living in Equador 
but made frequent trips to New York. 

(10) The attached chronology is hereby made a part of 
this affidavit. 

1 


Sworn to before me this 
10th lay of October 1973 

( ,v. / ! - A it ) x. 

N.Urv ^ 


////// J 7/ ;W V// 

AOBh^l l/ CLARBY 
Assistant U.S. Attorney 
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1 1 

September 28, 1972 

September 29 , 1972 

: j 

, October 10, 1972 


!> October 25, 1972 


January 8, 1973 
February 23, 1973 


I 

June 19, 1973 

li 

i 

I I 
, ) 

i 

:[ June 28, 1973 

• • 

1 1 

'July 24, 1973 

:i 

I 

I August 6, 1973 

'i 

September 4, .'973 

i) 

September 17, 1973 


! 

i 

I 

i 

CHRONOLOGY i 

— 

t 

I 

Defendant Flores arrested. 

Defendant Flores arraigned and 
remanded in lieu of $150,000 surety.. 

Defendant Flores released on 
reduced bail of $20,000 personal 
recognizance bond. Witness Canas 
indicted. 

| 

Witness Canas pled guilty to one 
count alleging importation of 
cocaine before the Honorable Joseph j 
C. Zavatt, United States District 
Judge, Eastern District of New York 
at Westbury, New York. 

Canas sentenced to eight years 
imprisonment (Zavatt J.). 

Complaint charging defendant Humberto 
Flores and Fernando Montane dismiss- 
ed on the Government's motion before; 
Honorable Max Schiffman, United 
States Magistrate, Eastern District ! 
of New York. 

Defendant Flores indicted together 
with Carlos Hidalgo and Miguel Vera. 
Bench Warrants issued for all three. 

Defendant Flores arrested and 
arraigned on a bench warrant before 
Honorable Mark A. Costantino, 

United States District Judge, 
remanded in lieu of $73,000 surety. 

i 

Government filed formal Notice of 
Readiness for Trial. 

f 

Defendant 1 s bail reduced to 
$50,000 surety. 

Defendant Flores notion to have 
court appoint counsel and proceed 
in forma pauperis granted. 

I 

Defendant appears with new counsel 
Anthony Greco who requests adjourn- 
ment until October 10, 1973 in order 
to allow him adequate time to 
prepare for trial. 


October 10, 1973 


Case adjourned until October 15, 
1973 because trial court actually 
engaged in another criminal case. 


: 
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formally indicate a readiness for trial within six months of 
defendant's first arrest on September 28, 1972 in contravention 


of the Eastern District Plan for Achieving Prompt Disposition of 

| 

Criminal Cases (hereinafter referred to as the Plan). 

» 

(1) At the outset, the Government contends that the plan 

,! j 

period should begin to run no earlier than June 19 , 1973 , the date 

I : 

| of filing of this indictment and should logically begin to run 
on June 28, 1973 the defendant having been a fugitive between 
' June 19, 1973 and June 28, 1973. 

i i 

The period should not begin to run from the date of 

; 

Flores' initial arrest on September 28, 1973 because the com.Dlaint 
|i concerning that arrest was dismissed on the Government's motion 
on February 23, 1973 at which time the defendant was released 
from any spectre of Judicial process. The new indictment 

! is thus to be regarded as an entirely new indictment and arrest with- 

i ! 

in the meaning of Rule 4 of the Plan. 



(2) Even assuming the period is deemed to have begun on j 

September 28, 1973 it is clear that the provisions of the plan 

! 1 

!j have no way been violated. 

' * i 

(a) A total of 9 months and 25 days elapsed 

1 1 , t 

between September 28, 1972, the date of defendant's initial 
arrest and July 24, 1973, the date of the filing of the Govern- 

i 

ment's Notice of Readiness. The running of that period should 
clearly toll between February 23, 1973, the date the complaint 

t * 

was dismissed and June 19, 1973, the date of the filing of this 
indictment because during that period of 3 months and 25 days, 

( 

the defendant was completely free of any spectre of judicial 
process and^had not the Government actively pursued and procured 
the testimony of a recalcitrant witness ; the defendant would never 
have been indicted. Subtracting this tolling period v.e are left 
with a delay of only 5 months and 19 days of which the defendant 
was confined only 37 days. 

*** u 
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(b) Regardless of whether the tine between dismissal of 
the complaint and the filing of the indictment is tolled it is 
clear from the facts set out in the foregoing affidavits that the 
Government is entitled to exceptions under the plan. 

(a) It is uncontroverted that between September 29, 

1972 and June 19, 1973 evidence material to the Government's case, 
namely the testimony of Canas, was unavailable and that both the 
prosecuting attorney and the case agent exercised more than due 

i diligence to obtain the evidence and did in fact obtain it 

.1 

shortly before June 19, 1973* We are therefore entitled to an 

.t 

exception under Rule 5(c)(1) of the Plan for that entire eight 
month period. 

(b) Another exception under Rule 5(d) and (e) is 
applicable by virtue of the defendant ' s fugitive status between 

'' 1 
I 

June 19, 1973 and June 28, 1973 and for the period where the co- 

j • 

defendant Carlos Hidalgo was actively sought by agents from 


June 19, 1973 until July 24, 1973. 
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i 

i 

i 

. 

i 

j 

i 
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1 

1 

1 
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(3) At any rate under no circumstances can it be said 
on the facts of this case and considering the manner in which the 
Government has diligently proceeded , that the Government was guilty 
of any neglect whatsoever let alone the inexcusable neglect 
proscribed by Rule 4 of the Plan. The defendant's motion to 
dismiss should therefore be denied. 

I 

I 

; 

Respectfully submitted, 

ROBERT A. MORSE 
United States Attorney 
Eastern District of New York 

By 


b 


YX , 

Robert L". Ol'a'rey- " y 7 
Assistant U.S. Attorney'" 
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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 


UNITED STATES OF AMERICA 


- against - 


HUMBERTO FLORES, ET AL., 

Defendants . 


STATE OF NEW YORKj 
COUNTY OF KINGS 1 


AFFIDAVIT 
73 CR 602 

filed 

IN CLEWS OFFICE 
U. S. DISTRICT COURT E.D. N.Y. 

* °CTlii973 ^ 


.TIME A.M 

I*. M 


JOHN DANIOCEK, being duly sworn, deposes and says: 

(1) I am a Special Agent of the Drug Enforcement 
!j Administration. 

(2) On February 25, 1972, Franklin Loqui -Chang was 

! j 

,| arrested in Miami, Florida for smuggling 2.8 kilos of cocaine. 

' i 

]! Subsequent investigation by your deponent implicated Carlos 

:l 

;l Hidalgo and others in the aforementioned violation, 
j (3) On May 23, 1972 and May 24, 1972, your deponent 

j interviewed Loqui-Chang at the United States Federal Penitentiary, 

• s 

i Lewisburg, Pennsylvania, at which time Loqui-Chang willingly 

|j 

agreed to cooperate and testify before a Grand Jury against his 


j! associates . 


(4) During the course of the interview Loaui -Chang 
implicated the defendant Humberto Flores, not previously developed 
through your deponent's investigation. 

(5) During the month of June 1973. the entire case was 
discussed by your deponent and Assisto.nt United States Attorney 
Robert L. Clarey at which time Mr. Clarey informed your deponent 
that while the case was potentially prosecutable, it required 
further investigation in order to solidify its presentation. 

(6) On July 6, 1972, Loqua-Chang testified before a 
Grand Jury against his associates. At this time no indictments 
were requested pending further investigation. 

(7) On September 23, 1973 > Raimundo Canas was arrested 
at John F. Kennedy International Airport, Queens, New York for 


I 
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snuggling 2.2 kilograms of cocaine. At the time of his arrest, 

Canas stated that he was to he met in the lobby of the Arrivals 
i Building by someone, to whom Canas was to deliver the cocaine. 

! under the supervision of the arresting officers, Canas went into 
the lobby of the Arrivals Building in an attempt to make contact. 
Upon his entering the lobby, two individuals were observed to recog- 
nized Canas. They were also observed noticing the surveilling 
agents and afterwards attempted to avoid contact with Canas. At 
j this time they were detained, and tentatively identified as 
' Humberto Flores and Fernando Montane. Flores and Montane were 
I! subsequently arrested by your deponent, without warrant based upon 
ll probable cause for conspiring with Canas in the aforementioned 

| violation. 

I j 

8 . The defendant Flores was arraigned on September 
! 29 , 1973 for the said violation, however the complaint was 

'■\ subsequently dismissed due to insufficient evidence against the 

i i 

(defendant Flores. 

9 . On September 28, 1973 and again on September 29, 1973 
your deponent interviewed Canas in an effort to obtain his 

I cooperation against hi co-conspirator Flores, this effort met with 
,1 negative results. While Canas was willing to tell your deponent 

of the complicity of the defendant Flores, but he was unwilling to 

i 

testify against Flores. 


J 



10. During the period between the initial arrest of 
;! Flores on September 28, 1972 and his subsequent indictment on 
jj June 19, 1973 an investigation was conducted by your deponent 

relative to the suspected complicity of the defendant Flores in 
the above mentioned violation. The investigation involved 
■ telephone and credit checkq contact with the then Bureau ox 
Narcotics and Dangerous Drugs relative to their intelligence as to 
Flores' activities and attempts to cultivate witnesses relative 
to the circumstances surrounding the arrest of Flores. 

11. Your deponent did not interview Canas again until 
January 1973 when his own judicial proceedings were terminated. 

At this time Canas again refused to testify against his co- 
conspirator for fear of endangering his family. 

■I 
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7UKH DANIOCEK, Special Agent 
Drug Enforcement Administration 


i;Sv;orn to before me this 
10th day of October 1973. 

fiL. s yuut. 


Ol.G*, S. MOST,* M 
Notary Pvh*i^, SSj** c*' Na%- Yo ric 
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12. Your deponent again interviewed Canas twice during 

I 

the month of April 1973 in an effort to elicit his cooperation 

again with negative results. However, in the latter part of May, 

ii 

1973 » Canas voluntarily agreed to cooperate with the Government and 

; 

testify before a Grand Jury, which he did on June 19, 1973. 



f i !.. r n 

(i - tyF 

u j... » . iv. i v.ol'.;i l.j. \’.v 

v t 

OCT 15 1373 * 

UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW 7 YOfcJjC 



THE UNITED STATES 


73-CR-602 


MEMORANDUM and ORDER 


HUMBERTO FLORES 


OCT 15 1973 


Appearances : 

Hon. Robert A. Morse, U.S. Attorney, E.D.N.Y. , by Robert. L. 
Clarey, Esq., Ass't U.S. Attorney 

Anthony G. Greco, Esq., 563 West Market Street, Long Beach, 
New York, for defendant 


COSTANTINO, D.J. 


Defendant Humberto Flores moves to dismiss the indict- 
ment lodged against him on the ground that the government 
has violated this district's plan for achieving prompt 
disposition of criminal cases. The defendant makes no 
claim that the delay in prosecution has prejudiced him in 
any way. 


The uncontroverted facts of this case are as follows: 

On September 8 , 1972, the defendant was arrested pursuant to 
a complaint filed in the Eastern District of New York. The 


complaint charged that defendant conspired to unlawfully 


I 


import illicit drugs into the United States. On February 23, 

i 

1973, the complaint was dismissed on the government's 
motion in accordance with Rule 48(a) of the Federal Rules 
of Criminal Procedure, and the defendant was released from 
federal custody. Thereafter, on June 19, 1973, an 
indictment was lodged against the defendant by a grand jury 
sitting in the Eastern District of New York The indictment 
charged, inter alia , that the defendant had illegally 
imported illicit drugs into the United States and that he 
had conspired with other named persons to commit that crime. 

The charges made against defendant Flores encompassed the 
same set of facts which had precipitated his arrest in the 
Fall of 1972. The defendant was again arrested on June 28, 

1973, and has been incarcerated ever since in lieu of bail 
of $75,090 surety bond (reduced on August 6, 1973 to $50,000 
surety bond) . On July 24, 1973 the government notified the 
court that it was ready to proceed to trial. 

The defendant argues that under the district's plan 
the government was required to be ready for trial within 
six months of his first arrest. He contends that not- 
withstanding the dismissal of the complaint filed against 

i 

' 

- - 
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him, the period during which he was detained by reason 
thereof should be included in computing the time within 
which the government should have been ready for .rial. 

The defendant's position cannot be sustained. A 

dismissal pursuant to Rule 48(a) of the Federal Rules of 

Criminal Procedure is without prejudice. Additionally, 

there is no provision in the district's plan that provides 

for inclusion of a period of detention unrelated to the 

current charges pending against a defendant. Section 4 of 

the district’s plan reads, in pertinent part, as follows: 

In all cases the government must 
be ready for trial within six 
months from the date of the arrest, 
service of summons, detention or 
filing of a complaint or a formal 
charge upon which the defendant is 
to be tried. . .whichever is earliest. 

Consequently as to the present indictment the operable 

period in which the government was obligated to be ready for 

trial began on June 19, 1973, the day the indictment was 

filed. 


Accordingly the motion to dismiss the indictment is 


denied . 


/ / / • 7— 

U. S. D. J. 
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tt'irED STATES DISTRICT CCURT 
Eastern District of Pew York 


United States of America 

vs 

Rolando Synches 


v JUL'f 1973 * 

No. 72CR1152 

T\Mt MA _ 

Rule 3?/'V.RX7 p 7" 
Motion for Reduction of 

Cor L once 


The appellant in the above case is respectfully requesting this 
honorable Court ior consideration and relief pursuant to Rule 35 of the 
Federal Rules of Criminal Procedure. 

. I' 1 ® appellant was sentenced in this Court by the Honorable J.C. Savatt, 
District Judge, to be incarcerated for a term of eight years after pleading 
guilty to a violation of Title 21 United States Code, Section 952. 

In making this request, I would respectfully submit the following for 
your cons id er a t i or. i 

1. I:y true name is Paimundo Cams. I r>m a Cuban exile. 

2. ihis ns my only violation of United States lav? other than when I 
inadvertently violated I'.S. Immigration laws when I first tried to enter 
your country. 

3> I would no - have violated your lrr if it were not for the fact that 
I was in desperate rred of money. I realize that this is no excuse, but 
m mj desperation I did not, tinly give thought, to the consequences of my 
actions, both to myself and ny family and most, of all, t,o the people who 
would suafer as a result, of the narcotics which I attempted to smuggle. 

li. I an presently cooper nir.g with the U.3. Attorney's Office, EDDY in 
an attempt, to rectify iry violation. 

. j' 01 ’ above reasons the appellant respectfully requests that 

this nor oj Court .vjl] coi.;>ider his retjon for relief. 




Respectfully submitted, 

PhO-GE 

Painair.de, Canas 
aka 

F olar.do Sanchez 
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States jOcpartuintt of 3J listin' 
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UiVITIJI) STATES ATTORN'ttVi. 
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Rasters District or Xeh- York " '* 1 M.Y. 

Fedehal Building ■»*. 

BROOKLYN. N. Y. 11201 ' JUi 7 1973 ^ 

May 4 , 1973 TIME A.M, 


Honorable Joseph C. Zavatt 
United States District Judge 
Eastern District of New York 
United States Court House 
900 Ellison Avenue 
Westbury, New York 


Va *• JUN 4 9 1973 
* JUL 7 IS 

TIME A.M. 


: A.M 

P.M 


Rc . United States v. Ralraundo Canas, 
also known as Rolardo Sanchez 
Criminal Docket No. 72 CR 1152 

Dear Judge Zavatt: 

on JanuarvlT defendan t was sentenced by you 

ion 01 Alxle 21 > ^‘lted States Code, Section 952. 

„ zt has come to my attention that the defendant will 

o^ra 8 i r :cir r e p ?^ u ^t o irs f 3 t 5 hit f iss*^sr ai Ruiea 

within iS scheduled to appear before a Grand Jury 

r>T^+vL the ^I? eXt two weeks and hl s testimony coupled with that 
witnesses will most assuredlv rp*5ui+ in +v>o <«ji 4. . 

of the operator of a major cosine a^g|!!ng r^? lndtct " 3nt 

Very truly yours, 

ROBERT A. MORSE 
United States Attorney 

. •/''/// ■ , . 

By : y * /' /// {// 

Robert L. ciarey 

Assistant U.S. Attorney 
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UNITED STATES ATTORNEY 


Eastern District ok New York 
Federal Duildino 
Brooklyn. n. y. 11201 



June 2 7, 1973 


U. S. D'lTKC; CO ;;i to, N.Y. 

* JUN 29 1973 . ★ 


Honorable Joseph C. Zavatt 
United States District Judge 
Eastern District of New York 
United States Court House 
900 Ellison Avenue 
Westbury, New York 

Re: United States v. Rolando Sanchez, 
also known as Raimundo Canas 

Criminal Docket No; 72 CR 1152 

Dear Judge Zavatt: 

After conferring with Assistant United States 
Attorney Robert L. Clarey, I wish to advise you of the 
position of this office with regard to Raimundo Canas. 

During the past week Canas testified before 
our Grand Jury concerning the cocaine smuggling activities 
of one Humberto Flores. This testimony together with that 
of one Franklin Loqui-Chang has resulted in the indictment 
on June 19, 1973 of Flores and two other cocaine smugglers, 
Carlos Hidalgo and Miguel Vera. The indictment charges a 
conspiracy among the three defendants to bring large 
quantities of cocaine from South America to New York between 
September 1971 and the present. 

Both Canas and Loqui-Chang have agreed to testify 
against the three aforementioned individuals at trial. 

Chang was arrested at Miami Airport by customs 
officials on February 25, 1972 while in the act of smuggling 
five pounds of cocaine. He pled guilty before United States 
District Judge Merhtens, Southern District of Florida and 
was subsequently sentenced by Judge Merhtens to nine years 
imprisonment. That sentence was reduced by Judge Merhtens 
to three years when Loqui-Chang agreed to cooperate with 
this office by testifying against the three defendants 
indicted on June 19 1973. 


TIME A.M. ... 
P.M." 
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June 20, 1973 








Honorable Joseph C. Zavatt 


The type of cooperation provided by Canas and 
Chang is absolutely essential to the successful prosecution 
of the principal operators of the smuggling ring in question, 
we therefore recommend that Canas be treated in the same 
manner as was Loqui -Chang. Specifically, we recommend that 
Canas pro se motion to reduce his sentence, filed with you on 
May 7 , 1973 > be granted to reduce his sentence to 2 or 3 
years . 

Canas was sentenced by you on January 8, 1973, 
on his guilty plea, to eight years imprisonment which he 
is presently serving at the United States Penitentiary, 

Terre Haute, Indiana. 
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1 united states district court 

EASTERN DISTRICT OF new YORK 


the united states. 


Plaintiff, 


- against - 

ROLANDO SANCHEZ also known as 
Raimundo Canas, 


—FIXED" 

IN CI.EiUS UiflCE 
(J. S. DI5TK.CI CO'Jlir E D. N.Y. 

* * JUN 29 1973 .★_ 

H P,M,. * 

* ..m '*JJ2aSX - 1152 


Defendant. 


JUNE 29, 1973 
’ M' FILMED * 


ZAVATT, D.J. 


MEMORANDITM 


I After the defendant pleaded guilty to Count 2 

I on October 25. 1972 I sentenced hie,, on January 8. 1973. to 
serve a term of 8 years plus 3 years special parole. 

| Thereupon, the motion of the United States Attorney to 
dismiss Counts 1 and 3 was granted. 

By a memorandum-order dated February 26, 1973, 
j I denied the defendant's motion to reduce or modify said 
| sentence. Thereafter, and on May 4. 1973, the defendant 
submitted a separate pro so motion for reduction of 
sentence and advised the court, in that application, that 
he was cooperating with the office of the United States 
Attorney for the Eastern District of Now York. Today. I 


l 


.'5 


received the letter of the United States Attorney, dated 
June 27, 1973, recommending that I reduce the said sentence 
from 8 years to 2 or 3 years. 

Since the defendant filed his second applicatio 
within 120 days of the date when I sentenced him, I hereby 
reduce the said sentence from 8 years to 3 years, plus a 
3 year special parole term. Rule 35, Fed. R. Crim. P. 
United States v. Gee . 56 F.R.D. 377 (S.D. Texas 1972) 

V. 

The Clerk is hereby directed to mail a copy of 

this memorandum-order to the following persons: 

Rolando Sanchez, aka 
Raimundo Canas 
U. S. Penitentiary 
Terre Haute, Indiana 

Hon. Robert A. Morse 
United States Attorney 
225 Cadman Plaza East 
Brooklyn, New York 11201 

Mr. James Haran, Chief 
Probation Department 
225 Cadman Plaza East 
Brooklyn, New York 11201 

This is an order. 


Senior If.! 


Judge 
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